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Commissioner of Patents and Trademarks 
Dear Sir: 

This Reply brief responds to the examiner's answer dated June 29, 2007, written by an examiner and 
signed by two SPEs who ate new to the case. Appellant would like to welcome them. 

The Answer begins with an argument that will no doubt serve as a red flag to the Board Specifically, 
the Answer begins by rebutting Appellant's point that multi-node independent membership convergence is not 
in the primary reference amply by decreeing that it is: "the current prior art of record discloses the overly 
broad characterization of the described invention", Answer, bottom of page 7. This bold allegation is 
unaccompanied by any citation of support or even of what "prior art of record" is being relied on. The 
Answer never again addresses this central defect in the primary reference, instead attacking, as discussed 
further below, ancillary points of Appellant's. 

Hie Answer next embarks on what amounts to an unsupported case of equivalency between "optimum 
membership" and "shortest nodal path". Because this attempt to transmogrify an apple into an orange is 
unsupported by evidence of record, it falls, see KSR Intl v. Teleflex. Inc.. S.Ct. (2007). 
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The Answer then accuses Appellant of failing to define what "membership" is, instead defining only 
what it is not, apparently unaware that to date no examiner on this case has bothered to carry his burden in 
establishing a prima facie case by construing any claim terms. Furthermore, the Answer is simply wrong that 
Appellant has attempted to define a claim term negatively. Beguiled by its aptness to risk overusing the 
metaphor, Appellant merely pointed out that apples are not oranges. Perhaps the examiner dislikes Appellants 
characterization but it is more than the PTQ has done thus fax in trying to establish a claim construction. 

The Answer fails to address Appellant's point that the allegation is wrong, in fact bordering on the 
incomprehensible, that a "minmax" function "applied to all nodes in the link to determine the botdeneck-type 
link" is somehow a "converging function because the result of function minmax is a finite set of solution, 
moreover, the result for each node in the link will arrive at the same optimum membership". Being 
unaddressed, the point can only be considered as having been conceded 

The conferees have also been untroubled with responding to Appellants detailed technical discussion 
of figures 1 A and IB and col 5, lines 25 el seq. of Le Boudec et al., other than to casually dismiss Appellant's 
argument as "spurious" because Appellant allegedly tied it to something the conferees think it should not have 
been tied to. This is mere examiner argument that fails to shed any light on the references or on how the 
examiner is interpreting the claims. 

The treatment of the primary reference ends at this point in the Answer, as superficial as the office 
actions that preceded it 

The entire rebuttal of Appellant's trenchant observation that the secondary reference is out in left field 
(to impose on the reader yet another metaphor) is MPEP boilerplate that states the law but then fails to apply 
it to the case at hand No explanation, for example, has been offered as to why the network topology artisan 
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of the primary reference logically would look to the encryption art of Trovato, as is otherwise required by the 
same part of the MPEP that has been quoted, if not read, by the conferees. The conclusion of the Answer 
appropriately is a wild nonsequlsur to the effect that because Trovato teaches a PN generator, arriving at the 
same membership in all nodes is taught despite (he fact that Trovato gives the server and client the same 
random seed for the totally unrelated purpose of encryption, not for anything remotely resembling network 
topology or membership determinations. 

Appellant's arguments with respect to Claims 3 and 4 have not been addressed and hence are 
conceded. 



Respectfully submitted, 



John L. Rogitz * 
Registration No. 33,549 
Attorney of Record 
750BStteet, Suite 3120 
San Diego, CA 92101 
Telephone: (619)338-8075 
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